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Minutes of the meeting held on

Friday 7th December 2007 in Birmingham

	Present:

Najma Gill

Denise Pearson

Juma Begum

Asian Resource Centre

Amarjit Sagoo

Asian Resource Centre

Isran Glatman

Barnet WRU

Lynn Marks

Benefits Shop Dudley

Paul O’Connor

Beth Johnson Housing Association

Francesca Luck

Beth Johnson Housing Association

Patrick Hill
Bolton Welfare Rights
Daphne Hall
Bristol City Council
Paul Morton
Bristol City Council
Liam Morris
Bristol City Council
Jean Hart

Cheshire County Council

Kelly Smith
Child Poverty Action Group
Fiona Seymour
Citizens Advice
Alan Markey
Citizens Advice
Cathy Cunningham
Colchester Borough Council
Seema Choudhy
Derby Advice
Malcolm Crawford
Derby Advice
J Kaur
Derby City Council
Chris Graham

Durham County Council

Gareth Morgan

Ferret

Ghalala Parveen

Glaisyers Solicitors

Wendy Greenall
Halton Borough Council
John Norris
Hull CAB
Tom Hayton

Individual member

Mike Shermer
Kings Lynn &West Norfolk Borough Council
Nick Ruff 

Kirklees Benefits Advice
Jim McKenny
Kirklees Council
Jim Dickson
Lancashire Welfare Rights
Neil Bisset

LB Hounslow 

Geoff West

Leeds Law Centre

Taraque Haider
Leicester Welfare Rights Service
Dave Roberts

Leicester Welfare Rights Service

Ferana Bhuqadia

Leicester Welfare Rights Service

Andy Millar

Leicester Welfare Rights Service

Janet Guerny
Leicestershire County Council
Amanda Lewis
Neath Port Talbot Welfare Rights
Andy Malik

Newcastle Law Centre

Ivan Smith
Notts WRS
Keith Spencer

RNID

John Brough
Rotherham MBC
Jamal Khan
Rotherham MBC
Jane Emerson
Rotherham MBC
Helena Begum
Saltley & Nechells Law Centre

Jan Jesson

Saltley & Nechells Law Centre
Neil Cox
Sandwell Council
Baljinder Bajwa
Sandwell Council
Rob Price
Shropshire County Council
Gill Saunders

Social Security Advisory Committee

Rob Jenkins
Stockport Advice
Sue Law
Walsall MBC
Sue Buck
Walsall MBC
Greg Voiels
WCC WRS
Norman Hendry
Willenhall Advice Centre
Adrian Jellicoe

William Sutton Homes

Richard Atkinson

Wirral Welfare Rights

Nigel Wheatley
Wolverhampton City Council
Mark Perlic

Wolverhampton City Council

Anne Davies

Wrexham Welfare Rights

Heidi Parkinson

WRS WCC

J Duffey

WWRAS

Liz Wilson
York Welfare Benefits Unit
Sean Carter
YPAT Scunthorpe



Apologies: 
Paula Twigg (CPAG); Maureen Arthur (Southwark Council); Keith Thompson (Northumberland Care Trust); Lorna Bernard (Highland Council); Terry Patterson (Manchester Advice); Tom Messere (Swansea Council)

Minutes of the last meeting:
Minutes of Edinburgh meeting in September 2007 agreed.

Guest speaker:

Jessica Burns, Regional Chairman, Tribunals Service





[notes attached]

The consultation period on Transforming tribunals: implementing part 1 of the Tribunals, Courts and Enforcement Act 2007 opened on 28th November 2007 and will close on 22nd February 2008.  It is available on the Ministry of Justice website at www.justice.gov.uk. NAWRA will be submitting a response.  Please send your comments and suggestions to Phil Hanns at Phil.Hanns@durham.gov.uk  

Questions and Discussion:

Nigel Wheatley, Wolverhampton City Council

Q. Will tax credits be staying within the Tribunals system?

A. It is likely that tax credits will remain within SSCSA in the Social Entitlement Chamber.

Gareth Morgan, Ferret Information Systems

Q. The aim of Proportionate Dispute Resolution (PDR) is to save money by reducing the number of appeals.  What other ideas are there for reducing the number of appeals and is there a risk that they contain a counter-justice element?  
A. First tier Decision Makers in DCS are already under a lot of pressure to settle cases without them going to appeal.  They use reconsiderations and supersessions.  

Glasgow DBC have made a concerted effort to improve the quality of decision making and this has led to a huge reduction in the number of appeals. 

Mike Shermer, Kings Lynn and West Norfolk Borough Council

Q. The proposals include a centralisation of hearing centres into multi-jurisdictional centres which will deal with all types of appeal in one venue.  What impact will this have on people living in rural areas?  Will it result in appellants being forced to travel further?

A. The Leggatt report made clear that we cannot expect vulnerable people to travel unreasonable distances in order to have their case heard.  However, there are difficulties in using more local court premises.  They may be intimidating and it’s difficult to book dates sufficiently far in advance.
The ‘venue rationalisation procedure’ is part of the consultation on estates generally.
Paul Moore, Bristol City Council

Q. Many represented appellants have to be convinced not to withdraw their appeal because of problems with travelling to the hearing venue.  This must be an even greater problem for unrepresented appellants.  Also, the changes will lead to the loss of clerks who explain the procedure to the appellant.  
A. The SSCSA judiciary is committed to trying to retain a comprehensive hearing network.  There are plans to employ sessional ushers rather than full time clerks in some hearing centres where hearings may be quite short.
Shaun Carter, YPAT Scunthorpe

Q. Will these changes result in more domiciliary hearings?

A.  There is already the possibility of ‘out of centre’ hearings, for instance, in doctors’ surgeries, although many doctors are not keen on this.  It is also acknowledged that a reduction in locally accessible venues may result in more domiciliary hearings.  There is also a risk that the increased travel costs will increase the financial burden on local advice centres.

Patrick Hill, Bolton Welfare Rights

Q. Are there plans for a better complaints system, such as an independent complaints body?

A. All Regional Chairmen receive complaints, but many of these are not complaints about conduct or sufficiently serious for the Judicial Complaints Procedures to be invoked.  They are often allegations of poor practice.  It is at the discretion of the Regional Chairman whether to address the issue or not.  There is an appraisal system for all tribunal members, but it is acknowledged that there will be instances where the expected performance criteria are not fully met.

Mark Perlic, Wolverhampton City Council

Q. In Derby and Nottingham there is a pilot project where tribunal proceedings are recorded onto CD.  Is this a good idea?  Will it be rolled out nationally?  Will it address the problem of delays in receiving the written statement? 

A. It is a good idea, and not expensive to set up.  National roll-out has been discussed.  So far, there have been no complaints at all from the sessions that have been recorded.  It provides protection for everybody but procedurally it needs to be considered in detail.  A report on the pilot is awaited.
Tim Law, Derby City Council

Q. What is the timescale for the roll out of Proportionate Dispute Resolution (PDR)?  

A. It is currently being piloted in Cardiff and Sutton.  After evaluation, it may roll out to the rest of the country in a year or two if it produces good results.
Alan Markey, Citizens Advice Specialist Support

Q. How successful is the Proportionate Dispute Resolution trial so far?   We have concerns that some appellants may decide to withdraw appeals inappropriately if contacted and advised they may have a weak case.

A. It is mainly the Department who is being contacted and asked to withdraw where the appeal is likely to be allowed.
Ivan Smith, Nottinghamshire Welfare Rights Service

Q. Will some tribunals be reduced to one member?

A. In the future, under the proposals, there will not automatically be three person tribunals.  Some panels may not require a qualified medical member.  There will not be any lay members in any tribunals; inclusion will be based only on expertise in a particular field.  

Mark Crawford, Derby Advice

Q. Will the CDs of recorded sessions be available?  Or just a transcription?  

A. The appellant would be entitled to the CD if this was the way the Chairman wished the evidence to be recorded.  Providing transcriptions would create a lot of administrative work - it is likely that only the CD would be made available.
Keith Spencer, RNID

Q. The needs of deaf and hard of hearing people are often poorly met at tribunals.  Interpreters are only paid for 50 minutes, and are often not recruited locally.  What adjustments will be made to make the changes accessible to deaf and hear of hearing people?  

A.  The recording would be transcribed in these cases.  

Committee report:
Alan Markey, Citizens Advice (Chair)

Andy Platt, the NAWRA rep for the East Midlands, has resigned due to ill health so there is a vacancy in this region.  There are also vacancies for reps in South East and South West England.  If you work in any of these regions and are interested in finding out more about becoming a rep, please contact Alan Markey, Chair of the Committee at alan.markey@citizensadvice.org.uk.

Contact details for all the reps can be found on the new NAWRA website www.nawra.org.uk
Tom Messere, Swansea Welfare Rights and NAWRA committee member for South Wales wrote NAWRA’s response to the latest Green Paper “In work, better off: next steps to full employment”.  It is available in the ‘archive’ section of the NAWRA website www.nawra.org.uk
The NAWRA discussion forum is up and running.  You can find it at www.nawra.org.uk/phpbb2/  or follow the link from the NAWRA website.

Information Exchange:

104 week linking rule

Nigel Wheatley, Wolverhampton City Council
Advisers should not rely on the 104 week linking rule in cases where the claimant is a welfare to work recipient and is reclaiming Income Support where the claim is based on a linked incapacity credits-only claim so that there was no Incapacity Benefit in payment. This means that claimants cannot be guaranteed to return to their previous claim of Income Support with a Disability Premium where there is no IB in payment (and cannot rely on the mortgage costs qualifying period being satisfied either)

Some BDCs (Benefit Delivery Centres) in the West Midlands claim that they have national guidance which tells them that they can ignore the104 week linking rule. They say that if, by treating the new Incapacity claim as a new claim, a new benefit year and a new contribution year, it would result in a successful payment of Incapacity Benefit at short-term rate. The Incapacity section of the BDC quote Schedule 3 (para 7) of the Contributions & Benefits Act as the legal basis for this.

The result is for example: 

Single person age 30 on Income Support with disability premium after 52 weeks incapacity, Sept 06: starts new job under welfare to work via Job Centre. 

Feb 07 reclaims benefit having been dismissed (relapse of mental illness). 
Paid Incapacity Benefit at short term rate due to new assessment of contributions in new tax years.  As a result can't be treated as long term claim by Income Support to include disability premium because IB say new period of incapacity began Feb 07.

Income Support claim fails because IB income exceeds applicable amount (personal allowance with no disability premium).

Interestingly DWP Corporate Customer Affairs say something different from the IB guidance:

"It maybe that within the 104 week period a customer may qualify where they previously did not but in all cases the customer should not be at a financial disadvantage. If it is financially beneficial for them to return to the "old" rate on IS then they can opt for that but they would be better off on IB they may opt for that.  It is up to the customer to decide”. 
The IB guidance gives no concession to any choice by the claimant or to any concept of being better off on IS.
Disclosure of medical evidence
A question was asked about whether a client is obliged to disclose a medical report they have obtained themselves.  A tribunal had recently insisted one be disclosed even though it was not helpful to the client. 

Alan Markey, Citizens Advice

Confirmed that there is no duty to disclose evidence obtained in this way.  Others present also confirmed this.

Attempted recovery of overpayments resulting from official error

Patrick Hill, Bolton Welfare Rights

A client has received a letter from the debt recovery centre in Gloucestershire.  There was an overpayment of Income Support because Child Benefit stopped.  Even though it was the Department’s mistake, the letter still asks for repayment.  It even threatens recovery through the courts. 

In some cases, the overpayment recovery letter is sent while the claimant is still in time for appeal.

---

CPAG have been in correspondence with the DWP solicitors about this topic. They have told CPAG that in their view they have the power to recover an overpayment under the common law in addition to their powers under section 71 SSAA 1992.  CPAG have been advised by Richard Drabble QC that this is arguably wrong. Proceedings for judicial review were issued on 23/5/07 and an oral permission hearing will be held on 6th Feb 2008.

As part of the JR action it will be useful to gather evidence of the prevalence of the DMC practice of seeking recovery in official error cases. If you have any examples please email sclarke@cpag.org.uk 

CPAG would advise claimants/advisers where recovery is being sought on the above basis to refuse to pay the money on the basis that the demand is unlawful (of course the claimant can always choose if he or she so wishes to pay the money back voluntarily), and refer to our JR proceedings where necessary. If the DWP then sue for the money in the county court then the claim could be defended on the same basis (i.e. that the demand for repayment is unlawful - as long as it is an official error case), and the county court should be asked to stay/adjourn the proceedings until CPAG's JR has been concluded. 

---

Chris Graham, Durham County Council

Has a case where it took seven months for the DWP to suspend recovery of an IB overpayment that should not have been recovered.  May seek compensation.

Patrick Hill, Bolton Welfare Rights

Has a client with an appeal ready for listing.  This is with regard to an alleged overpayment of Disability Living Allowance.  Prior to meeting with the welfare rights service, she had undergone an Interview Under Caution and had been visited by a fraud officer.  Client was told that if she accepted an administrative penalty she would not be prosecuted through the courts.  With the real threat of prosecution she signed up to the administrative penalty.  Even though the appeal has not yet determined any overpayment she is already making payments.  Is there anything that can be done to prevent this?

This evoked a considerable discussion.  Several comments were made as to the validity of this action and no real consensus was reached.  
Jim McKenny, Kirklees Council

At the moment there are eight debt recovery centres around the country and they are hard to contact.  From April 2008, they will be administered centrally so it will hopefully become easier to contact them.

Daphne Hall, Bristol City Council

Has a client who was on WTC then stopped work and started claiming IS/ JSA but the WTC was still in payment so she ended up with a WTC overpayment.  There are conflicting Commissioners Decisions relevant to this case.  The decision that goes against the client is CIS/0647/2007 which says that you don't get the IS/JSA even though you have to pay back the WTC. The decision Bristol Welfare Rights are using to counteract this is CIS/1064/2004 which they believe means that when the new nil WTC award is sent out the IS/JSA decision should be superseded to pay the full amount. Bristol Welfare Rights have two tribunals coming up on it next month.

New government plans for call centre-based generic financial advice 

Gareth Morgan, Ferret

Otto Thoresen was appointed by the Economic Secretary to the Treasury to carry out a review examining the feasibility of delivering a national approach to generic financial advice. The aim is to ensure that there is greater access to high quality affordable financial advice for those most vulnerable to the consequences of poor financial decision-making.

Pilots will provide guidance and information on budgeting, tax and benefits, saving and planning for retirement across three channels - the telephone, the web and face-to-face.  

The Interim Report was published 22nd October 2007.  The final report is due in February 2008. 

On 6th December 2007, Otto Thoresen gave a speech on generic financial advice at the ABI Saver Summit in London.  The details can be found at  

www.hm-treasury.gov.uk/independent_reviews/
It contains some worrying statements, including plans to refer people to private debt advice companies in the belief that they will be able to deliver an impartial service and an attitude that people who are helped with their debt problems should “not relapse into the behaviour that caused it in the first place”.

The idea is that financial services companies provide some of the funding for the scheme.  This might be in kind rather than in cash - perhaps by lending staff, office space or IT support, or being an accredited service provider.  This will inevitably raise questions about the objectivity of the advice provided.

Should NAWRA submit a response?  Gareth agreed to draft some points for circulation.

DEAs and meeting the needs of deaf people
Keith Spencer, RNID

RNID is looking for examples of how Disability Employment Advisors (DEAs) in Job Centre Plus offices are failing to address the needs of deaf and hard of hearing clients.  
We are looking for examples where deaf and hard of hearing people are not receiving an accessible service, for example a profoundly deaf BSL user not being supplied with an interpreter by JCP so that the interview can go ahead.
Other examples would be of JCP managers or DEA's not knowing how or where to book an interpreter, or JCP staff not practising good communication techniques, i.e. shouting at a deaf person or sending them to a CAB etc.
If you have had any experience like this please email caseworkteam@rnid.org.uk
Reduced Earnings Allowance

Jackie Hankins, Neath Port Talbot Welfare Rights

At the NAWRA meeting in Edinburgh in September 2007 there was a workshop on Industrial Injuries Benefit where there was a discussion about the way in which a person over the age of 65 could still claim Reduced Earnings Allowance.  
Tony Thomson, Rotherham Welfare Rights explained that they need to show that the onset of their injury or disease was before 1st October 1990 and have a assessment of at least 1%, and their earnings reduced because of this injury or disease. If someone does get an award date after the age of 65 then they will keep the full amount of the (REA) and not be down rated to the Retirement Allowance.

For example he has just dealt with a lady who was a manager and had a accident which caused a spinal injury through lifting in 1973.  She was awarded Industrial Injuries Disablement 7% lump sum payment for life but a claim for REA was not made at the time. He made the claim earlier this year, the client attended a medical and was awarded the REA which was backdated for three months from the date of claim.

We need to ask the question of people who have had to finish work through injuries or diseases caused at work and if before the 1st October 1990 then look at whether or not a claim for REA is appropriate.
Use of the same tribunal chairman in related appeals 
Malcolm Crawford, Derby Advice

Client lost a DLA overpayment appeal last year. We asked for Statement of Reasons and appealed to the Commissioner. The Chairman refused leave to appeal and so did the Commissioner, with reasons. In short they found he had lied consistently about his disability. Passed file to Irwin Mitchell for Judicial Review but Counsel advised against.

Client also had a Housing Benefit overpayment appeal. About six weeks ago there was a Hearing for Directions in connection with this. When we attended we discovered that the Chairman was the same as had sat on the DLA overpayment. My client refused to have any dealings with the Chairman and left the venue. I went in to 'protect his interests'

Although the Chairman ruled himself out for the full hearing of the HB overpayment appeal he took it upon himself to add to the HB appeal papers the Statement of Reasons from the DLA appeal he had chaired together with the Commissioners reasons for refusing leave. All of which of course dealt in depth with my client's alleged untruthfulness.

I proposed trying to appeal this decision on the basis that it was a breach of the rules of natural justice and also a breach of Art 6 ECHR 'Right to a Fair Trial' - Sch. 1 Human Rights Act.

Any comments or suggestions for any other approach?

Burial fees

Local authority burial fees have increase substantially lately.  Is this taken into account for Funeral Grants?

The guidance on this does not set figures, so the burial fees should be included.

AA/ DLA Caselaw pack

Mark Perlic, Wolverhampton City Council

The eighth edition of the Derbyshire AA/ DLA Caselaw Pack will be published in January 2008.  Call 01629 531531 for details.  

DLA Care component for people in Supported Living

The DLA Care component is payable when a claimant is living in Supported Living accommodation.  When a claimant moves from residential care to Supported Living it is important to ensure that DCS are made aware of this.  Similarly, when an address changes its status, the Department need to know.  
Research into welfare rights advice in a health context
Neil Bateman (via email)
Neil Bateman has been commissioned by Age Concern England to map welfare rights services in healthcare settings or where there is close working with health services which include older people among service users in England.  It would be really helpful if you could take a few brief moments to complete this short survey and return it to neil@neilbateman.co.uk fax 0709 205 3044 or post 11 Corder Road, Ipswich, IP4 2XD.  Surveys were distributed to those attending the meeting and are also available at www.neilbateman.co.uk
Job vacancy at Durham County Council & Macmillan Cancer Support

There is a vacancy for a full time Welfare Rights Officer at Durham County Council & Macmillan Cancer Support.  Details can be found on Rightsnet or at www.durham.gov.uk/socialcarecareers 

Workshops:


A. 
The Social Security Advisory Committee

Gill Saunders, SSAC Secretary

[notes attached]

B.   
Appealing to the Commissioners

Mark Perlic, Wolverhampton City Council 

[notes attached]

C.    
Using the Bar Pro Bono Unit 

Rebecca Wilkie, Bar Pro Bono Unit & Graham Bucknall, LawWorks

[notes attached]

D.
Tribunal Reform and Good Practice

Bill Barry, District Chairman, Tribunals Service

Future meetings: 
Friday 14th March 2008 – London 

The next meeting will be hosted by RNID and held at their offices at 19 - 23 Featherstone Street, London EC1Y 8SL.  Venue details are available at www.rnid.org.uk.  An agenda will be circulated in due course.

June 2008 – Ipswich 

To be hosted by Ipswich City Council.  Date and venue details to be confirmed.

Please let the Committee know if you have any ideas for workshops at future NAWRA meetings.  You can post your suggestions in the relevant part of the discussion forum at www.nawra.org.uk
Any other business:  None

Thank you to West Midlands Welfare Rights Advisers Group (WMWRAG), welfare rights services at Birmingham City Council, Sandwell Metropolitan Borough Council and Wolverhampton City Council, the Jessica Burns, workshop providers and the Birmingham and Midland Institute
PAGE  
10

