



This workshop looks at some of the issues around tax credits for people who have recently come to live in the UK. The tax credits legislation contains residence, presence and immigration conditions and special rules for European nationals, refugees and persons subject to immigration control. Similar terms are used in the equivalent benefits rules, but the Revenue’s application and guidance is different and very little light has been shed on the specific tests so far by UT decisions. This workshop aims to provide an opportunity for advisers to share their expertise and offer some possibly optimistic interpretation.
Backdating for Refugees
1951 Geneva Convention & 1967 Protocol Relating to the Status of Refugees

The term ‘refugee’ shall apply to any person who owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable, or owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it.
Article 23 Public relief
The Contracting States shall accord to refugees lawfully staying in their territory the same treatment with respect to public relief and assistance as is accorded to their nationals.

Article 24 Labour legislation and social security
1. The Contracting States shall accord to refugees lawfully staying in their territory
 the same treatment as is accorded to nationals in respect of the following matters:

…(b) Social security (legal provisions in respect of employment injury, occupational diseases, maternity, sickness, disability, old age, death, unemployment, family responsibilities and any other contingency which, according to national laws or regulations, is covered by a social security scheme), subject to the following limitations:

(i) There may be appropriate arrangements for the maintenance of acquired rights and rights in course of acquisition;

(ii) National laws or regulations of the country of residence may prescribe special arrangements concerning benefits or portions of benefits which are payable wholly out of public funds, and concerning allowances paid to persons who do not fulfil the contribution conditions prescribed for the award of a normal pension.

When does Refugee status take effect?

A person is a refugee within the meaning of the 1951 Convention as soon as he fulfils the criteria contained in the definition. This would necessarily occur prior to the time at which his refugee status is formally determined. Recognition of his refugee status does not therefore make him a refugee but declares him to be one. He does not become a refugee because of recognition, but is recognised because he is a refugee. 


R(IS)9/98 (Commissioner Howells):


I was surprised that any United Kingdom government would seek to assert the contrary in evidence to the House of Commons or in the proceedings before me, especially with high judicial authority directly in point.  There is a precedent for that kind of logic (Carroll, Through the Looking Glass [1887] Ch. 6 per Humpty Dumpty) but not one I wish to be responsible for applying to the social security legislation of the United Kingdom or the European Union. The conceit that no one can be a refugee until the Home Secretary chooses to say so is not mere nonsense but callous and unprincipled nonsense, and I reject it insofar as it has any bearing on the issues before me.
However, backdating for income support (and HB/CTB if applicable), was abolished from 14th June 2007 and replaced by refugee integration loans:


“For these purposes a person is recorded as a refugee on the day on which the Secretary of State notifies him that he has been recognised as a refugee and granted asylum in the UK. “

This did not repeal the relevant provisions relating to backdating of child benefit and tax credits, for which purpose a claim may still be treated as being made on the date of the asylum application. 
Backdated Tax Credits


Claims can still be backdated to the date of the asylum application if claimed within three months of notification of refugee status:

“If that person is notified that he has been recorded by the Secretary of State as a refugee and claims tax credit within three months of receiving that notification, he shall be treated as having claimed tax credits on the date which he submitted his claim for asylum and on every 6th April intervening.”
 

The tax credits claim form asks “Have you been subject to immigration control in the last three months?” and refers to the TC600 Notes, page 6, which makes no mention of backdating and states “you are not subject to immigration control if you are someone who has been granted asylum in the UK.”  It is advisable to request backdating in a letter. 

The amount of child tax credits will usually be greater than the amount of asylum support for children if there has been a baby under one during the period, or a qualifying young person aged 16-19, or a child is registered blind
. (See comparison table at end). Note that an asylum seeker may apply for permission to work after 12 months at the discretion of the Home Office and if was working sufficient hours to qualify for working tax credit, the backdating provision also applies to WTC. 

The regulations state that the amount of asylum support received shall be deducted from any backdated tax credits arrears:

“The amount of support provided under section 95 or 98 of the Immigration and Asylum Act 1999 shall be deducted from any award of tax credits due to the claimant.”

The Revenue’s guidance
 states: 


· “deduct any NASS (asylum support) payments from the amount of tax credits due” and
· “if refugee status was granted after 14 June 2007 you must deduct any Integration Loan Scheme payments from the amount of tax credits due.”
Refugee Integration Loans are made under Section 13 of the Asylum and Immigration (Treatment of Claimants, etc.) Act 2004, and Section 45 of the Immigration, Asylum and Nationality Act 2006. The tax credits legislation above regarding backdating specifically refers to support under the Immigration and Asylum Act 1999, which makes no mention of loans. 
Note there is no offset of asylum support for backdating of child benefit.
CIS/1773/2007

Domestic courts and tribunals usually have no grounds for entering into an inquiry as to whether or not effect has been given to an international treaty.  This is because, in the absence of legislation equivalent to the European Communities Act 1972 or the Human Rights Act 1998 which completely incorporate treaties into domestic law, a domestic court or tribunal has no power to compel the enactment of the necessary legislation, even if only subordinate legislation is required.

R(IS)9/98: Breaches of Convention only justiciable where rights exist in UK or EU law

25.
Whether the United Kingdom has in fact been placed in breach of its international treaty obligations by the measures taken by the present government to withdraw income support from asylum seekers who turn out to be genuine refugees is not a justiciable issue before me, as the terms of this international treaty do not form part of the United Kingdom’s domestic law; nor is it an issue that needs to be determined for the purposes of these appeals.  I would only say that I am prepared to assume in favour of these claimants, whose status as genuine refugees is not open to doubt, that any failure to pay them public relief and assistance by way of income support on the same basis as nationals until after their asylum applications were determined by the Home Office may well have been a breach of the United Kingdom’s obligations under Article 23 of the Convention. This indeed appears to be the case if they were in fact refugees and were lawfully staying in the territory of the United Kingdom, which second condition they also appear to meet, as there has been no suggestion at any stage that either their entry or their presence here was ever illegal.  (I was also referred to Article 24, but I doubt if any separate breach of it is involved as the two articles appear to make a distinction between social security and social welfare, with public assistance such as income support coming into the latter category.)  

26.
But even if one makes the assumption that the treatment of these claimants has been in breach of an international obligation, it is still necessary to establish that this makes some difference to their rights under United Kingdom domestic law or European Union law before it can do them any good. Those rights must therefore be identified.

2009 UKUT 134 AAC (CF 84 2009) 
This UT decision concerned backdating of a claim for child benefit and child tax credit where the asylum claim was treated as making three claims for asylum, which was eventually granted seven years after arrival in the UK:

For the purposes of the domestic adjudication process, it may be appropriate to treat the claimant as making separate claims for asylum. However, the State’s duties in international law arise in respect of refugees. It follows that those duties arise with retrospective effect once a person’s status as a refugee is established.

The only way that the State can honour that obligation is to provide that claimants’ ultimate entitlement to social security benefits is not affected by the delay in recognising their status. There is a presumption that legislation should give effect to the State’s obligations under international law.

2009 UKUT 42 AAC (CTC/3692/2008)
This UT decision confirmed that when a claim for tax credits is made within three months of the date of being granted refugee status, it should be treated as made on the date of the asylum claim, and at the start of every tax year thereafter. However, a deduction from any tax credit due should be made for the full amount of asylum support paid (including adult), and there is no scope to interpret the law as applying different components of the support payment to different tax credits. Judge Jacobs held that this was not in breach of the UN 1951 Geneva Refugee Convention:


“I can see nothing in Regulation 3 that is contrary to those requirements. In particular, the provisions of that regulation are authorised by Article 24 (1)(b)(ii)” 

Council Directive 2004/83/EC

The above UT decision did not mention this Directive, based on the ‘full and inclusive application of the Geneva Convention relating to the Status of Refugees, which provides the cornerstone of the international legal regime for the protection of refugees’.


(33) Especially to avoid social hardship, it is appropriate, for beneficiaries of refugee status or subsidiary protection
, to provide without discrimination in the context of social assistance the adequate social welfare and means of subsistence
(34) With regard to social assistance and health care, the modalities and detail of the provision of core benefits to beneficiaries of subsidiary status should be determined by national law. The possibility of limiting benefits for beneficiaries of subsidiary protection status to core benefits is to be understood in the sense that this notion covers at least minimum income support, assistance in case of illness, pregnancy and parental assistance, in so far as they are granted to nationals according to the legislation of the member state concerned

Article 28

Social welfare

1. Member States shall ensure that beneficiaries of refugee or subsidiary protection status receive, in the Member State that has granted such statuses, the necessary social assistance, as provided to nationals of that Member State.
2. By exception to the general rule laid down in paragraph 1, member States may limit social assistance to beneficiaries of subsidiary protection status to core benefits which will then be provided at the same levels and under the same eligibility conditions as nationals. 
A directive is an instrument of EC law which instructs the member state to change the law in a particular area. It is binding as to the result to be achieved, but it leaves the member state with discretion as to how to achieve it, usually within two years. 
The Refugee or Person in Need of International Protection (Qualification) Regulations 2006 (SI No. 2525) (Explanatory Note)
Many parts of the Directive (EC2004/83) do not require implementation as consistent provision is already made in existing domestic legislation. 
Is the EC Directive sufficiently clear and precise that refugees are entitled to equal treatment without limitations as regard to core benefits (child tax credit)?

UK tax credits law defines a refugee from date of asylum claim, but allows limitations on equal treatment. 

If domestic law is not consistent with EC law, a tribunal should not apply it.
 

2009/10 Weekly Rates – Comparison
	Family
	Asylum support


	Extra amounts
	Child Tax Credit
	Healthy Start vouchers
	Difference

	1 child aged 0-1
	£50.81
	£5.00
	£63.91
	£6.20
	+£14.30

	1 child aged 1-3
	£50.81
	£3.00
	£53.41
	£3.10
	+£2.70

	1 child aged 3-4
	£50.81
	-
	£53.41
	£3.10
	+£5.70

	1 child aged 4-15
	£50.81
	-
	£53.41
	-
	+£2.60

	1 QYP aged 16-17
	£38.18
	-
	£53.41
	-
	+£15.23

	1 QYP aged 18-19
	£35.13
	-
	£53.41
	-
	+£18.28

	1 child certified blind
	-
	-
	+ £51.24
	-
	+£51.24

	More than one child 


	x no of children
	x no of children
	+ £42.91 per child
	x no of children
	


N.B. Since April 2008, asylum support for children ceased to be uprated at 100% of income support rates for children. But if there is more than one child aged 4-15, asylum support may work out more than CTC.
Presence and residence tests
Present

Tax Credits Act, 2002:
(3) A claim for tax credits may be made – 
(a) jointly by the members of a couple both of whom are aged at least 16 and are in the UK

(b) by a person who is aged at least 16 and is in the UK but is not entitled to make a claim under paragraph (a) (jointly with another).

(7) Circumstances may be prescribed in which a person is to be treated as being, or not being, in the UK. 

Ordinarily resident
Tax Credits (Residence) Regulations, 2003 (SI 2003/654)
3. (1) A person shall be treated as not being in the UK for the purposes of part 1 of the Act if he is not ordinarily resident in the UK

(4) For the purposes of WTC, a person shall be treated as being ordinarily resident if he is exercising in the UK his rights as a worker under EC Reg 1612/68 or 1251/70 or he is a person with a right to reside in the UK under EC Dir 2004/38

There is no definition of ‘ordinarily resident’ for tax credits purposes. Revenue guidance
 states:
· Their residence here has been adopted voluntarily for settled purposes as part of the regular order of their life for the time being 
· A claimant can be ordinarily resident in more than one country. If a claimant stated they have a home in another country this does not mean they cannot be ordinarily resident in the UK.

· If a claimant has already lived here for three years or more, it should normally be accepted that they are ordinarily resident. If they have lived here less than that it does not mean they are not ordinarily resident, a person can become ordinarily resident from the first day they arrive in the UK
Right to reside 
Tax Credits (Residence) Regulations, 2003 (SI 2003/654):
3 (5) A person shall be treated as not being in the UK for the purposes of Part 1 of the Act where he – 

a) makes a claim for CTC on or after 1st May 2004; and
b) does not have a right to reside in the UK
Temporary absence

Tax Credits (Residence) Regulations, 2003 (SI 2003/654):
4 (1) A person who is ordinarily resident in the UK and is temporarily absent from the UK shall be treated as being in the UK during the first -
a) 8 weeks of any period of absence; or

b) 12 weeks of any period of absence, where that period of absence…is in connection with –

(i) the treatment of his illness or physical or mental disability;

(ii) the treatment of his partner's illness or physical or mental disability;

(iii) the death of a person who, immediately prior to the date of death, was his partner;

(iv) the death, or the treatment of the illness or physical or mental disability, of a child or qualifying young person for whom either he or his partner is, or both of them are, responsible; or

(v) the death, or the treatment of the illness or physical or mental disability, of his or his partner's relative.

(2) A person is temporarily absent from the United Kingdom if at the beginning of the period of absence his absence is unlikely to exceed 52 weeks.

If a claimant loses the right to reside for 8 weeks (or 12 weeks in connection with illness or disability), can s/he be treated as not being in the UK for a temporary absence only and therefore retain entitlement to CTC?
Partner/children in another EEA state
CTC is a family benefit, which is covered by EEC Reg 1408/71 Article 73: 

An employed or self-employed person subject to the legislation of a member state shall be entitled, in respect of the members of his family who are residing in another member state, to the family benefits provided for by the legislation of the former state, as if they were residing in that state

WTC is a social advantage, which is covered by EC Reg 1612/68, Article 7:


A worker who is a national of a Member State in the territory of another Member State… shall enjoy the same social and tax advantages as national workers
Revenue leaflet WTC/FS5:

Make a joint claim with your partner and include the children’s details on the claim if:

• you are responsible for a child or children who are living with your partner in another EEA country or Switzerland and

• you are either

– working in the UK and paying UK National Insurance contributions or

– receiving contribution-based Jobseeker’s Allowance.

Claimant is treated as responsible for children for CTC. 
Will they also be treated as responsible for children for WTC purposes (ie do they also qualify for WTC if working 16-29 hours)? 
The WTC (Entitlement and Maximum Rate) Regulations, Reg 2(2) states “For the purposes of these regulations a person is responsible for a child or QYP if he is treated as responsible …in accordance with the rules contained in reg 3 of the CTC Regulations.” The Revenue may argue that as you have to rely on 1408/71 to be treated as responsible for a child under the CTC regs, you cannot use this to qualify for WTC because WTC is not covered by 1408/71.
 
The counter argument is that the WTC regulation refers to CTC entitlement, which has already been established. There is no need to rely on 1408/71 to qualify for WTC because the claimant is in the UK and meets the qualifying and residence conditions as set out in the UK legislation. 
EEC Reg 1408/71 Article 12: Prevention of overlapping benefits
Tax Credits Consultation Group Minutes, Dec 08:

The rules for dealing with claims from nationals of other European Economic Area countries sometimes mean that HMRC need to write to the authorities of those countries to check a claimants' details (whether they are receiving benefits in another country, etc) before Child Benefit can be paid in the UK, which can lead to delays. Verification checks on documents such as birth certificates from abroad can also take time. However, such documents are returned to claimants as soon as possible once they have been verified. 
NINO requirements
Tax Credits (Claims and Notifications) Regulations 2002
 (4) In particular, a claim must include in respect of every person by whom the claim is made - 

(a) a statement of the person's national insurance number and information or evidence establishing that that number has been allocated to the person; or

(b) information or evidence enabling the national insurance number that has been allocated to the person to be ascertained; or

(c) an application for a national insurance number to be allocated to the person which is accompanied by information or evidence enabling such a number to be so allocated.

 

(6) Paragraph (4) does not apply if the Board are satisfied that the person or persons by whom the claim was made had a reasonable excuse for making a claim which did not comply with the requirements of that paragraph.

Partner living in another EEA country – a reasonable excuse for failing to comply with NINO requirements? But if claim is rejected (rather than a decision being made that the claimant is not entitled) there does not appear to be a right of appeal under the Tax Credits Act. The only other options would be to pursue a complaint or threaten judicial review. 
Couples – one member PSIC

Tax Credits (Claims and Notifications) Regulations 2002 (4) (as above was amended by The Tax Credits (Miscellaneous Amendments) Regulations 2009 (in force from 6th April 2009):

(8) Paragraph (4) does not apply to any person who is subject to immigration control within the meaning set out in section 115(9)(a) of the Immigration and Asylum Act 1999 and to whom a national insurance number has not been allocated.
Immigration and Asylum Act 1999 section 115 (9):

 “A person subject to immigration control” means a person who is not a national of an EEA State and who— 

(a) requires leave to enter or remain in the United Kingdom but does not have it; 
(b) has leave to enter or remain in the United Kingdom which is subject to a condition that he does not have recourse to public funds; 
(c) has leave to enter or remain in the United Kingdom given as a result of a maintenance undertaking; or 
(d) has leave to enter or remain in the United Kingdom only as a result of paragraph 17 of Schedule 4 (appeals) .

Who is exempt from the NINO requirement? (Section 115(9)(a) only)

· Asylum seekers

· Overstayers and people in the UK illegally

Who is not exempt from the NINO requirement?


· EEA nationals

· People with no recourse to public funds

· People with a written undertaking given by another person in pursuance of the immigration rules to be responsible for that person’s maintenance and accommodation
Working Tax Credit (Entitlement and Maximum Rate) Regulations 2002, as amended by The Tax Credits (Miscellaneous Amendments) Regulations 2009 (in force from 6th April 2009): :

For regulation 11(4) (second adult element) substitute—

“(4) The determination of the maximum rate shall also not include the second adult element if neither claimant has responsibility for a child or qualifying young person, and

(a) one claimant is serving a custodial sentence of more than twelve months, or 

(b) one claimant is subject to immigration control within the meaning of section 115(9)(a) of the Immigration and Asylum Act 1999(4).”

Who does not get the couple element?
· Couple without children where one is an asylum seeker, overstayer or in UK illegally. 
Who does get the couple element
?
· Couple with children where one is an asylum seeker, overstayer or in UK illegally

· Couple without children where one has no recourse to public funds

· EEA nationals with children where partner is not in UK

Immigration Rules 
:

6B. a person (P) shall not be regarded as having recourse to public funds if P is entitled to benefits specified under section 115 of the Immigration and Asylum Act 1999 by virtue of regulations made under sub-sections (3) and (4) of that section or section 42 of the Tax Credits Act 2002.
Tax credits for people from abroad 
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� Hof L in Szoma v S of S DWP - asylum seekers are lawfully present. 


� Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention, UNHCR Jan 1992, quoted by LJ Nolan in Khaboka v Home Secretary, 1993.


� Asylum & Immigration (treatment of claimants, etc) Act 2004, Commencement No.7 Order 2007 (SI1602/2007)


� Tax credits (Immigration) Regs 2003 )SI 2003/653) reg 3 Case 5 (6)


� Query whether asylum seekers can be certified blind as may be required to be ordinarily resident but see Justice Mitting, High Court judicial review 10/11 April 2008 – failed asylum seekers may be “ordinarily resident”


� Tax credits (Immigration) Regs 2003 )SI 2003/653) reg 3 (9)


� � HYPERLINK "http://www.hmrc.gov.uk/manuals/ntcmanual/specialistsec_pfa/pfa_info.htm" ��http://www.hmrc.gov.uk/manuals/ntcmanual/specialistsec_pfa/pfa_info.htm�


� humanitarian protection under UK immigration rules para 339C


� Costa v ENEL [1964], ECR 585


� � HYPERLINK "http://www.hmrc.gov.uk/manuals/ntcmanual/eligibility_residency/ntc0350070.htm" ��http://www.hmrc.gov.uk/manuals/ntcmanual/eligibility_residency/ntc0350070.htm� 


� Tax Credits (Immigration) Regs, Reg 3(2)


� � HYPERLINK "http://www.ukba.homeoffice.gov.uk/policyandlaw/immigrationlaw/immigrationrules/introduction/" ��http://www.ukba.homeoffice.gov.uk/policyandlaw/immigrationlaw/immigrationrules/introduction/� 
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