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Future Prospects for Advice

Well firstly I’d like to say how pleased I am to be invited back to speak to you. I don’t think I’ve every, been asked back in the same year to speak to an organisation. Unfortunately, I suspect it is perhaps not due to my qualities as a speaker, but has everything to do with the crisis engulfing the civil legal advice world and your desire to know what is happening around legal aid and the other areas of policy which impact on your clients or service users. You know, LAGs knows, these people rely on advice services to help them with the everyday problems they face in their lives. What we have to do is persuade the government not to walk away from the responsibility of funding these services. I’d like to describe the measures outlined in the recently published consultation paper on legal aid, there significance to advice services and the future prospects for advice services. 
Crisis is an over used word in the context of public policy. Using a football analogy the press might well talk of a crisis for a top premiership side if it loses a couple of matches. The advice world is not in this position. Its crisis is probably equivalent to sitting at the bottom of the premiership with a good chance of going into administration. Yes, legal advice services are facing the equivalent of what Portsmouth was last year- relegation or, oblivion and a complete financial meltdown look like distinct possibilities. A perfect storm is now breaking over the sector, consisting of rising demand for services due to the recession and changes in legislation, such as the £7billion in welfare benefits cuts planned and a bleak funding outlook at both national and local levels. 

The green paper on legal aid published two weeks ago contained few surprises. The debate over legal aid in Whitehall and Westminster is largely confined to one theme only- how to control the budget. Historically three methods are used, controlling lawyers’ fees to provide the service, the scope of what legal aid will pay for and eligibility levels of people entitled to claim legal aid. Labour, in the Access to Justice Act introduced a fourth method which was to cap the overall budget for legal aid, but I believe this only means in practice that the Ministry of Justice will use fees, scope and eligibility to control expenditure within the fixed cap, if the Treasury does not come up with extra cash when needed. This is what has happened in recent years.

To appreciate why the proposed cuts in civil legal aid are so draconian it is important to understand what has been happening with the budget for criminal legal aid. Criminal legal aid costs around £1.1 billion over half of the £2 billion that goes on services to the public. Over the last five years the government has controlled the legal aid budget by introducing fixed fees for most civil and criminal cases, cutting fee levels especially in criminal cases and reintroducing a means test in magistrates and Crown Court cases. The last measure introduced by the Labour government before the general election will to cut fees in criminal cases by 13.5% over three years (including the current year). 

This leads me to the first point on the current political debate about the legal aid system. Ministers from this government have taken-up where the last government left off in terms of making comparisons with our continental neighbours and the common law world.

The figures appear conclusive regarding comparisons with the rest of Europe. France spends 4.88euros, Germany 5.68 and England and Wales spends 57.97 annually per capita on legal aid. The Netherlands and Norway are the only countries with spending on legal aid services any where near comparable to the UK, spending respectively 23.22euros and 29.86euros. In the common law world Canada is the only country, spending 11.84euros, which is in any way comparable to UK spending on legal aid.

Three important factors are at play here which explain these differences-

1. Roger Bowles and Amanda Perry in their research for the Ministry of Justice which was published just over a year ago showed much of the difference can be explained by the UK having an adversarial system as opposed to the inquisitorial justice systems in most of Europe. So for example in France with its inquisitorial system when the overall costs of the justice system are added in for the prosecution of criminal cases the costs are 51.4euros per head of population, in the Netherlands they are 90.61. In England and Wales the costs are 80.48euros. In Germany the spending is overall more than the UK at 102euros
.

2. The volume of recorded crime and criminal prosecutions is also, much higher in the UK.  For example, France brings 1,549 cases to court per 100,000 population, while in England and Wales the figure is 4,221.

3. Supranational European law also contributes to the differences with the common law world.  Articles 5 and 6 of the European Convention on Human Rights combined with the adversarial courts based system which loads much of the preparation of cases on the defence which means a relatively expensive legal aid system for criminal law is the price that has to be paid to ensure compliance with human rights law. 

For over a year now rumours have abounded about where the cuts were to fall in legal aid. Police station work which spends just under £200m was strongly tipped for a cut, but this option we believe has been closed down by decisions under article six (the right to a fair trial).
 This combined with the squeeze on criminal fees which I’ve described has led to the government to target civil legal aid for the bulk of the £350m in cuts they are seeking.

I would emphasize that the green paper does leave the door ajar to make further cuts from criminal legal aid fees. Also, the government will be consulting on competitive tendering for criminal legal aid services. After the last government’s failure to implement this though, I cannot see the coalition rushing to do so this side of the general election timetabled for June 2015.
Turning to civil legal aid. The green paper makes for bleak reading. In summary the following is proposed-

1. 10% fee cut for all civil legal aid cases. Civil legal aid has never been a land of milk and honey for most providers. Many left the system after the introduction of fixed fees three years ago. Of the 360 not for profit organisations which remain in the system, along with the 2000 or so solicitor firms, many are struggling by. The 10% cut could be introduced in the spring next year and might result in many providers leaving the system. A comprehensive economic and social impact assessment needs to be undertaken before any cut is implemented.

2. The cutting off all legal aid relating to divorce and relationship break-up. This would include cases around maintenance and division of marital assets as well as custody cases. At a £178m this takes the biggest chunk of the cuts. The move has been widely anticipated and will meet with opposition from family practitioners and judges.

3. Linked to the cuts in family legal aid other radical cut-backs in what legal aid will pay for are proposed. Four areas of work are to be cut completely from scope- consumer, education, clinical negligence, employment and welfare benefits. At £22m welfare benefits is the largest cut in budget terms.

4. Three other areas of social welfare law will also be on the receiving end of substantial cuts. Housing law will be cut by just over 30% with work such as actions for wrongful breach of quiet enjoyment being amongst the areas of work taken out of scope. Immigration law is to be cut back to mainly asylum work with advice on entry clearance applications being amongst the 30% of work no-longer covered. 75% of debt work will go leaving only work relating to housing debt when the person’s home is at risk of repossession.

The cuts legal aid for housing, debt, welfare benefits, and immigration and employment law cases will hit NfP agencies and their clients very hard. Out of £60m cut in non family civil legal help LAG estimates that around £50m funds NfP agencies. Nationally legal aid makes up around 20% of Citizens Advice Bureaux and 50% of Law Centres funds. In urban areas these percentages are higher.  
The green paper also marks the end of the ill fated CLAS or CLACs/CLAN policy. The government has confirmed there will be no more of these joint tenders with local councils. LAG has always been sceptical about the benefits of this policy in areas in which there are already well established services. The policy looked like change for change sake and now resembles the rearrangement of the deck chairs on the civil legal aid Titanic.
At the heart of the green paper there is a complete lack of strategy. LAG would argue that the paper fails in two important respects-

1. At a number of points it refers to clients being able to find alternative sources of advice. Citizens Advice Bureaux, Shelter and the Free Representation Unit (FRU) are all given as examples. The paper ignores the importance of legal aid cash to organisations like CABx and Shelter, and the relative small scale of organisations like FRU. If the cuts envisaged in the green paper were to be implemented, services to over half million people a year would be lost. The cuts amount to over 50% of the capacity of the civil legal aid system. No other public service is facing such large cuts and the remaining civil legal advice services would be overwhelmed by demand if these cuts went ahead.

2. The paper ignores the wider funding problems that the sector is facing from central and local government. For example the end of the Financial Inclusion Fund in March next year will mean the loss of £46m funding for specialist debt advice. Local councils anticipate making around £20b in cuts in the spending review period. Civil legal advice services, as they are largely non-statutory services, will be likely to be hit hard by these cut backs. Around 60% of the funding nationally for CABx derives from local government. This figure is higher for independent advice centres. Councils are already cutting back on advice services for example Hammersmith and Fulham council recently cut its Law Centre by £180,000.

The paper proposes a telephone advice line as a single gateway for civil legal advice services. LAG has called for a national telephone and internet service in the past. We believe such a service can provide good basic information and can sign post people to appropriate specialist services. It cannot though be considered as an adequate replacement for civil legal aid services. We know from our recent opinion polling research that the people most likely to use legal aid services are most dependent on face to face services within five miles of their homes. They are the least likely to access telephone advice services
.

A telephone advice service which is not underpinned by a network of local advice providers would quickly become the chocolate fire guard of the advice world. A nice sweet policy confection, but of no practical benefit to the poor and socially excluded communities who need good quality accessible advice services. 

Government ministers need to appreciate if you are on a pay as you go mobile tariff you are unlikely to be willing or able to access advice by phone. And a high speed broadband connection is a low priority compared to finding the cash to feed a prepaid electricity meter or to pay the door to door loan shark.

Over the coming months LAG wants the government to demonstrate it understands the sorts of problems faced by low income families. We are urging everyone with an interest in access to justice and advice services to respond to the consultation on the legal aid green paper- this includes local authorities. Spell it out to them- local government cannot be expected to pick-up the pieces of the Ministry of Justice’s plan to abandon offering help to people facing everyday civil law problems such as losing their jobs, falling into debt or having a long term disability.  
The paper is on the Ministry of Justice’s website and the deadline is 14th February. LAG views this consultation as an opportunity to engage with the government to persuade them to think outside the Ministry of Justice and Legal Aid silo.
We believe advice services have a high degree of public support. In LAG’s recent opinion poll on social welfare law services, 84% of all respondents believed that advice on civil law matters should be either free to all or to everyone with an income on or below the average of £25,000. What was most striking about this finding was that support was consistent across social classes. Even if they are unlikely to use civil legal advice services the public believe they should be available for their fellow citizens. These services should not be seen as an easy option for cuts by politicians. 
LAG has joined with other organisations including the trade union Unite, Citizens Advice and the Legal Aid Practitioners Group to form the Justice for All campaign. The campaign will be officially launched in January. Please see our website @ justice-for-all and encourage your organisation to sign up to support of the campaign.
In the political debate over legal aid and advice services, a sort of legislative amnesia seems to infect all governments. They fail to recognise that changes in the law and administrative procedures directly impact on the need for legal advice services. The proposed re-shaping of the benefits system will feed massive demand for advice, continuing economic hardship will feed the need for debt advice and pressure on public services will increase the challenges to government decisions at local and national level. Failing to meet this and other advice needs will create injustice and misery for the poorest. LAG knows that the organisations you represent, whether in the public or NfP sectors, care passionately about making the law work for these people. In the coming months the question we have to ask very publicly and very directly to the government is- do you care?

� See European judicial systems Edition 2006 European Commission for the Efficiency of Justice p. 36


�  See Salduz v Turkey ECHR application 36391/02


� � HYPERLINK "http://www.lag.org.uk/socialwelfarelawsurvey" ��www.lag.org.uk/socialwelfarelawsurvey�
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