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This pack, to accompany the workshop at the Sheffield NAWRA discusses some of the major recent developments with the “right to reside test”- the law on which is rapidly developing and is still being clarified some 7 years after its introduction. In particular it discusses:

· Situations where the main carer of a child in education may have a right of residence on that basis. Teixeira, Ibrahim and remaining issues.
· Other situations in which a main carer of a child may assert a right of residence.

· The complicated issue of in exactly what circumstances someone may have a permanent right of residence.

· Interim payments in right to reside cases
Child in education and main carer
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This diagram above is a guide to how this basis for right to reside works.  These are sometimes referred to as the Baumbast principles.

Following a number of European Court of Justice (ECJ) rulings
, it has been established that where children of EEA national workers, or former workers, are in the UK education system, they and their main carer (who might or might not be their parent) have a right to reside in the UK. These rulings apply to the right to reside for benefits and tax credits and the principles have since been applied and clarified by domestic court and tribunal rulings
.

The basic reasoning in the ECJ cases is that EU regulations give the children of EEA workers the right to enter the education system of the state in which their parent is or has been working:

“The children of a national of a Member State who is or has been employed in the territory of another Member State shall be admitted to that State's general educational, apprenticeship and vocational training courses under the same conditions as the nationals of that State, if such children are residing in its territory. 

Member States shall encourage all efforts to enable such children to attend these courses under the best possible conditions.” 

This has been interpreted by the courts to mean that the child has an independent right of residence in the EEA member state once they are in education and until at least such time as they complete their education
, provided that their parent is working or has worked in that member state.  For this right to reside to be effective, it is necessary that the child’s main carer, whether the EEA worker or former worker parent or not, also has a right to reside
.

The DWP and HMRC have issued guidance to their decision makers regarding right to reside in these circumstances
.  The DWP’s guidance may not be entirely accurate, misinterpreting the caselaw on the important point of whether the parent’s work and child’s education have to coincide; this is not the case with the HMRC’s guidance. The child need only have been “installed” in the member state in which the parent is a worker but does not need to have entered the education system
 while the parent is a worker, in order for the child, and therefore the main carer, to have a right to reside:

“it is enough that the child who is in education in the host Member State became installed there when one of his or her parents was exercising rights of residence there as a migrant worker. The child's right of residence in that State in order to attend educational courses there, in accordance with Article 12 of Regulation No 1612/68, and consequently the right of residence of the parent who is the child's primary carer, cannot therefore be subject to the condition that one of the child's parents worked as a migrant worker in the host Member State on the date on which the child started in education”

Nor does the main carer have to have been:

· an EEA worker themselves, or

· have sufficient resources not to be a burden on the social assistance system, or

· have comprehensive sickness insurance, or 

· they, or the child, be an EEA national

The child’s right of residence on the basis of Article 12 of Regulation 1612/68 is sufficient
.

The argument that a right of residence for both a child in education and their main carer does not extend to children of accession state nationals while subject to registration was considered in a recent Upper Tribunal case
.  In this case, regarding an A8 national, the judge decided that as accession state workers requiring registration are treated as qualified persons in the domestic legislation
, even if on a temporary basis, they therefore enjoy all the advantages that that status confers while they have it.  The UK could have chosen to derogate to the extent of not permitting accession state national any right to be recognised as EEA workers during the accession period, but it did not.  Nor did the accession treaties cover Article 12 of Regulation 1612/68 and as such children of workers could not be excluded from their rights on the basis of the Article to enter education in EEA states in which their parents had exercised rights as EEA workers.  As such, children in education of A8 nationals whose work was subject to registration (and on the same basis A2 nationals subject to worker authorisation) , who did register, even if they failed to complete the 12 months required to be exempt from registration, are covered by the principles and established rights following from the Baumbast case.  DWP and HMRC guidance has been amended appropriately to reflect this conclusion.

There is still an outstanding question still before the Upper Tribunal as to whether these rights apply to the children of those who are or have been self-employed – these questions have now been referred to the ECJ and specialist advice should be sought for such cases
.

Residence rights via a child: other points

Absent parent currently has a right of residence?
In all of the cases discussed thus far where the primary carer of a child derives a right of residence in order to care for that child then the child's right of residence comes from the fact that, as the child of someone who was an EEA migrant worker (or self-employed person- dependent on the forthcoming case- see above), the child has a right to enter and complete their education. For that right to be effective the child must have a right of residence and in turn for the child's right of residence to be effective then the primary carer must also have a right of residence.

Putting that into legal terms the Baumbast, Teixeira and Ibrahim cases depended on the following sequence of propositions being accepted by the European Court of Justice:

1. EU national parent of child is or has been a worker in the UK.

2. The child therefore has a right under Article 12 of EC Regulation 1612/68 to go to school:

Article 12

The children of a national of a Member State who is or has been employed in the territory of another Member State shall be admitted to that State's general educational, apprenticeship and vocational training courses under the same conditions as the nationals of that State, if such children are residing in its territory. 

Member States shall encourage all efforts to enable such children to attend these courses under the best possible conditions. 

3. For this right to go to school to be effective then the child must have a right to reside.

4. The right to reside of the child would however not be effective if their primary carer was not also able to live in the UK in order to look after them. Therefore the primary carer must also have a right to reside.

It is worth noting however that there are other situations in which a child may have a right of residence that are not dependent on them having a right to education as the child of a (former) worker. This is best illustrated by two examples:

Example 1

Johannes is aged 3. He has not started school yet. Johannes' mother and father are Dutch nationals. They were never married and are now separated. Johannes lives with his mother who has never worked in the UK. Johannes' father however is currently working in the UK.

Example 2

Anelia is a Bulgarian national and is aged 8. She does go to school. Anelia's parents are both Bulgarian they were never married and are now separated. Anelia lives with her mother, who has never worked in the UK. Anelia's father is a self-employed mini-cab driver but has never worked as an employee.

In both these examples the mothers of the two children would not be able to show they had a right of residence under the normal Baumbast principle. Johannes' mother would fail on the basis that Johannes is not yet in school. Anelia's mother would fail on the basis that neither of Anelia's parents has ever been a worker (although dependent on what happens in SSWP v MP [2011] UKUT 109 (AAC) and SSWP v LC [2011] UKUT 108 (AAC) she may eventually succeed).

However, in both of these examples then the children do clearly have a right of residence: Johannes is a family member of his father's family as is Anelia. It does not matter that they do not live with their respective fathers (see Aissatou Diatta v Land Berlin Case 267/83 [1985] ECR 00567). Their father's both have a right of residence (Johannes' dad is a worker and Anelia's dad is a self-employed person).

The difficulty for the mothers is that they do not count as family members of the father's of their children (as they are not marrried to them).

However, it is strongly arguable that both Johannes' and Anelia's mothers do have a right of residence as the primary carers of their children who do have a right of residence. Although the children do not have a right of residence due to being children of former workers who are now in education they do have a right of residence as the family members of their fathers.

In every case where the ECJ has identified that a child has a right of residence they have gone on to say that for that right to be effective then the primary carer of the child must also have such a right- we have seen this is the case in Baumbast, Teixeira and Ibrahim. In all of those cases the child's residence right came to give effect to their right of education as the child of a former worker. There are other cases where the child's right to reside arose on a different basis. Thus in Kunqian Catherine Zhu and Man Lavette Chen v Secretary of State for the Home Department Case C-200/02 [2004] ECR I-09925, Catherine Zhu was an Irish child who had a right of residence in the UK as a self-sufficient person. Her parents were Chinese. The ECJ held that the parents must have a right of residence to give effect to Catherine's right.

45. On the other hand, a refusal to allow the parent, whether a national of a Member State or a national of a non-member country, who is the carer of a child to whom Article 18 EC and Directive 90/364 grant a right of residence, to reside with that child in the host Member State would deprive the child’s right of residence of any useful effect. It is clear that enjoyment by a young child of a right of residence necessarily implies that the child is entitled to be accompanied by the person who is his or her primary carer and accordingly that the carer must be in a position to reside with the child in the host Member State for the duration of such residence (see, mutatis mutandis , in relation to Article 12 of Regulation No 1612/68, Baumbast and R , paragraphs 71 to 75).

Parents of British children

The general rule is that British citizens living in Britain who have not themselves previously exercised EEA rights of freedom of movement to live and work/be self employed etc. in another EEA state do not have EEA rights of residence in Britain. That is not a problem for the British citizen as they clearly have a right of residence in the UK under domestic law.

Difficulties can arise however when a British citizen has children with a non-British person. For example what of the Bulgarian national who claims Income Support as a lone parent with a British citizen from whom they have separated and with whom they had children? 

In many cases such children will be British:

· If the couple were married at the time the child was born then the child is also British. 

· Children born to unmarried parents on or after 01.07.2006 will automatically be British if 

(a) the person is named as the father of the child in a birth certificate issued within one year of the date of the child's birth; or

(b) the person satisfies the Secretary of State that he is the father of the child. For this purpose the Secretary of State may have regard to any evidence which he considers to be relevant, including, but not limited to DNA test reports and court orders.

· Children born to unmarried parents before 01.07.2006 can sometimes be registered with the Home Office as British citizens.

UK Border Agency (UKBA) guidance states that it would also normally accept that a man is

In the case of Gerardo Ruiz Zambrano v Office national de l’emploi (ONEm) Case C-34/09 [2011] ECR not yet reported, Ruiz Zambrano was a Colombian national. He and Mrs Zambrano (also Colombian) were resident in Belgium and had two Belgian children (the children were Belgian by virtue of Belgian nationality law). Neither of the children had ever moved within the EU. The European Court of Justice nonetheless decided that it was in effect necessary for Mr Zambrano to have a right of residence in Belgium as otherwise his children, who were EU citizens would be deprived of the effectiveness of their EU citizenship.

This case raises the possibility that non-British parents of British children may have a right of residence in EU law. Certainly that will be the case for non-EU national parents (for example the Nigerian mother of a British child – whatever her immigration status). However, it is somewhat more difficult to say this with certainty where the parent of such a British child is an EU national. It is clear from the discussion of Zambrano in McCarthy that the Court felt the crucial factor in Zambrano was that the children would not be able to reside anywhere in the EU if their parents were not given an EU law right of residence in Belgium. But a British child with, for example, a Polish mother who is said not to have the right of residence could always live in Poland. It may be arguable that such children (and their EU parent) should however have an EU law right of residence in the UK on the basis that the family life of the child (right to see their British parent etc even if they do not live with them) would be compromised if this was not recognised. In particular Article 24(3) of the Charter of Funamental Rights of the European Union provides:

Article 24

The rights of the child

1. […..]

2. […..]

3. Every child shall have the right to maintain on a regular basis a personal relationship and direct contact with both his or her parents, unless that is contrary to his or her interests.

The European Court of Justice in Zambrano stated firstly that a child resident in the Member State of which they were a national could rely on their EU citizenship. They went on to say
42.  In those circumstances, Article 20 TFEU precludes national measures which have the effect of depriving citizens of the Union of the genuine enjoyment of the substance of the rights conferred by virtue of their status as citizens of the Union (see, to that effect, Rottmann, paragraph 42).

As the right of the child to contact with their parents is a right conferred on a child by virtue of their status as a citizen it is difficult to see how it could be right for an EU parent of a British child of whom they were a primary carer to be denied a right of residence.

Making free movement a reality:
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Citizens of the World

Permanent Residence: more questions than answers

Article 16 of Directive 2004/38 EC provides:

Article 16

General rule for Union citizens and their family members

1. Union citizens who have resided legally for a continuous period of five years in the host Member State shall have the right of permanent residence there. This right shall not be subject to the conditions provided for in Chapter III.

2. Paragraph 1 shall apply also to family members who are not nationals of a Member State and have legally resided with the Union citizen in the host Member State for a continuous period of five years.

3. Continuity of residence shall not be affected by temporary absences not exceeding a total of six months a year, or by absences of a longer duration for compulsory military service, or by one absence of a maximum of twelve consecutive months for important reasons such as pregnancy and childbirth, serious illness, study or vocational training, or a posting in another Member State or a third country.

4. Once acquired, the right of permanent residence shall be lost only through absence from the host Member State for a period exceeding two consecutive years.

The right of permanent residence for all EU citizens and their family members who have resided legally in the UK for a 5 year period represents an important extension of EU law rights. Note that, just as with other EU law rights, the right of permanent residence is not something which has to be “granted” by the UK following an application. Rather a person who has resided legally for a five year period will automatically have the permanent right of residence on completion of that period.

Various questions have arisen about the scope and meaning of Article 16 and some of these have now been clarified by the European Court of Justice.
Lassal

The European Court of Justice gave its decision on 07.10.2010 in Secretary of State for Work and Pensions v Taous Lassal Case C-162/09. [2010] ECR not yet reported. 

Ms Lassal, a French national, entered the United Kingdom in January 1999 in order to look for work. From September 1999 to February 2005, while she resided here, Ms Lassal was working or seeking work. It was agreed between the parties that Ms Lassal was a ‘worker’ for the purposes of European Union (EU) law from January 1999 to February 2005.

However, in February 2005 Ms Lassal left the United Kingdom to visit her mother in France, where she stayed for 10 months. In December 2005, she returned to the United Kingdom where she sought work. From January to November 2006 she received Job Seeker’s Allowance. In November 2006 she applied for income support on the basis that she was pregnant. That application was refused on the ground that she had no right to reside in the United Kingdom.

Ms Lassal's case thus raised two issues concerning the right of permanent residence under Article 16:

1. Firstly, did it matter that the time during which she had legally resided in the UK for a continuous period of 5 years (eg September 1999 to February 2005) had fallen before the coming into force of Directive 2004/38 (30.04.2006).

2. Secondly, even if that did not matter, did it matter that she had left the UK for a period of more than six months before the coming into force of the Directive otherwise deprive her of asserting a right of permanent residence.

The European Court of Justice were asked the following questions by the Court of Appeal (England and Wales):

‘In circumstances where … a citizen of the Union came to the United Kingdom in September 1999 as a worker and remained as a worker until February 2005 … the citizen of the Union then left the United Kingdom and returned to the Member State of which she is a national for a period of 10 months … the citizen of the Union of the Union returned to the United Kingdom in December 2005 and resided there continuously until November 2006, when she made a claim for social security assistance, is Article 16(1) of Directive 2004/38 … to be interpreted as entitling that citizen of the Union to a right of permanent residence by virtue of the fact that she had been legally resident, in accordance with earlier Community law instruments conferring rights of residence on workers, for a continuous period of five years which ended prior to 30 April 2006 (the date by which Member States had to transpose the Directive)?’

The European Court of Justice answered that question as follows:

Article 16(1) and (4) of Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC must be interpreted as meaning that: 

· continuous periods of five years’ residence completed before the date of transposition of Directive 2004/38, namely 30 April 2006, in accordance with earlier European Union law instruments, must be taken into account for the purposes of the acquisition of the right of permanent residence pursuant to Article 16(1) thereof, and 
· absences from the host Member State of less than two consecutive years, which occurred before 30 April 2006 but following a continuous period of five years’ legal residence completed before that date do not affect the acquisition of the right of permanent residence pursuant to Article 16(1) thereof. 

Issues remaining after Lassal

QUESTION 1:

Is it only residence under EU law instruments replaced by Directive 2004/38 which can count towards the five years pre 30.04.2006?

ANSWER 1:

The Secretary of State for Work and Pensions seems to take this position. Thus if a person was the primary carer of a child in education for a five year period prior to 30.04.2006 the Secretary of State may seek to argue that as this Article 12 EC Regulation 1612/68 (see the section on Children in Education in this pack) right was not one that was replaced by Directive 2004/38 it cannot assist in the acquisition of a permanent right of residence.

Similarly, the Secretary of State may argue that time spent after 30.04.2006 with a Baumbast type right of residence cannot count.

However, it is strongly arguable that that is wrong. The approach taken by the European Court of Justice is that the purpose of Article 16 is to promote social cohesion and to strengthen the feeling of Union citizenship. Given that type of approach it is difficult to see how residence lawful under any provision of EU law should not be taken into account.

QUESTION 2:

What about residence legal under national law?

ANSWER 2:

Firstly, it should be noted that the UK already recognises that residence lawful under the Immigration (EEA) Regulations 2000 (SI 2326/2000) will count towards the acquisition of a permanent right of residence under Reg 15 of the Immigration (EEA) Regulations 2006 (SI 100/2326).

What though of residence in accordance with the Immigration Rules?

The answer to this question is still awaited. In Shirley McCarthy v Secretary of State for the Home Department Case C-434/09 [2011] ECR not yet reported, the European Court of Justice was able to avoid answering the question of whether residence lawful under British nationality law (eg as a British national) could count. This was because they ruled instead that the Directive did not apply at all to Mrs McCarthy (as she had not moved to nor was she residing in an EU state other than that of which she was a national- see Article 3(1) of the Directive). However, the Advocate General in that case was of the opinion that such residence could not count, but that residence lawful under the domestic law concerning foreign nationals (eg the Immigration Rules, Immigration Act 1971 etc) should count:

49. The concept of legal residence, which Article 16(1) of Directive 2004/38 makes a precondition for acquisition of a right of permanent residence, is not defined more precisely in the directive.

50. Also, in the judgment delivered recently in Lassal , the Court in my view did not definitively resolve this problem, but merely made it clear that periods of residence ‘completed … in accordance with … earlier EU law instruments … must be taken into account’. (49) This does not in any way preclude other periods of residence, completed solely under national law on foreign nationals, from also being taken into account.

51. It is true that the preamble to Directive 2004/38 indicates that legal residence means, above all, residence ‘in compliance with the conditions laid down in this Directive’, that is to say, residence to which the person concerned was entitled by virtue of EU law. (50) However, having regard to the context and objectives of Directive 2004/38, its provisions are not to be interpreted restrictively. (51)

52. In providing for the right of permanent residence pursuant to Article 16 of Directive 2004/38, the European Union legislature had the aim of ‘promoting social cohesion, which is one of the fundamental objectives of the Union’ (52) and of creating a ‘genuine vehicle for integration into the society of the host Member State’. (53) It is consistent with this objective for the group of persons entitled to permanent residence to be extended to those Union citizens whose residence entitlement in the host Member State results solely from the latter’s domestic law on foreign nationals (54) since, when assessing the degree of integration of a Union citizen in the host Member State, it is of secondary importance where his right of residence originates from.

53. The fact that there can be instances where a right of residence results solely from the host Member State’s national law on foreign nationals is shown by Article 37 of Directive 2004/38, under which laws, regulations or administrative provisions laid down by a Member State which would be more favourable are expressly left unaffected. There are also clearly instances in the case-law where residence of Union citizens in the relevant host Member State could not be based on EU law, but only on domestic law on foreign nationals. (55) The Court has not in any way found such residence to be irrelevant, but on the contrary has linked conclusions under EU law to it. (56)

54. ‘Legal residence’ for the purposes of Article 16(1) of Directive 2004/38 can nevertheless only mean residence which is founded on legal provisions on foreign nationals and not, by contrast, residence which is legal merely because the person concerned is a national of the host Member State. As already stated, (57) Directive 2004/38 serves to give effect to and facilitate the right of free movement of Union citizens. It is not intended to promote for example integration into the society of the host Member State of nationals of that State who have never exercised their right of free movement.

However, it is not clear that the view of the Advocate General in McCarthy will eventually prevail. A different Advocate General in the case of Dias Case C-325/09 has come to the conclusion that only residence under EU law can possibly count:

Admittedly, the wording of Article 16 of the directive is sufficiently open also to apply to periods of residence which constitute legal residence according to national provisions (a). Recital 17 in the preamble to the directive (b) and the directive’s system of levels (c) argue however against such an interpretation. Moreover, neither Member States’ power to adopt more favourable provisions under Article 37 of the directive (d), nor primary law provisions (e) necessarily require an interpretation whereby periods of residence which are lawful under provisions of national law must be taken into account.

a) Wording

74. It must, first, be stated that the wording of Article 16(1) of Directive 2004/38 is open. It precludes neither an interpretation according to which only periods of residence on the basis of European Union law are taken into account, nor an interpretation going beyond that to include periods of residence which occurred on the basis of provisions of national law.

b) Recital 17 in the preamble to the directive

75. What is decisive is thus the spirit and purpose behind the European Union legislature’s adoption of Article 16 of Directive 2004/38. According to recital 17 in the preamble to the directive, it pursues the goal of promoting social cohesion. Pursuant to recital 18 in the preamble, the directive is to be a genuine vehicle for integration of the Union citizen into the society of the host Member State. The point could therefore be made in that connection that the differences between rights of residence according to European Union law and national law are irrelevant in the light of those objectives and therefore that residence according only to national legal provisions is also to be regarded as legal residence within the meaning of Article 16(1) the directive. (17)

76. The European Union legislature did not however limit itself to referring only to those objectives in the recitals to the preamble. In recital 17 it is explained that a right of permanent residence depends on residence ‘ in compliance with the conditions laid down in the Directive ’. That wording, which was deliberately added to recital 17 during the legislative procedure, (18) must be taken into account when establishing the legislature’s intention. In my opinion it can hardly be understood to mean anything other than that the European Union legislature intended to create a right of permanent residence only on the basis of the rights of residence provided for in the directive. 

c) System of levels in the directive

77. That position is also supported by the system of levels laid down by the directive, which provides for three successive levels of integration of a Union citizen in the host Member State, that is as the first level the right of residence for up to three months, as the second level the right of residence for more than three months, which applies principally to workers and otherwise to self-supporting persons or other persons to be assimilated to them, and as the third and highest level of the right of permanent residence. (19)

78. That level-based approach is also the basis for the extent of the entitlements which a Union citizen may claim from the authorities of the host Member State under Article 24 of the directive. On the first level, the Member State is not obliged to provide for any entitlement to equal access to social assistance. On the second level, Union citizens have a limited right to social assistance. When a Union citizen reaches the second level, under Article 14(3) of Directive 2004/38 an expulsion measure may not be the automatic consequence of recourse to social assistance. On the other hand, disproportionate recourse in a particular case may lead to the loss of the right of residence. Only when the third level is reached, that is when the right of permanent residence is acquired, does the Union citizen acquire an unlimited right to social assistance. If he has attained that level, the right of permanent residence is unconditional, meaning that it may not therefore be called into question by recourse to social assistance. (20)

79. By means of that level-based system, the European Union legislature has achieved a balance between the Union citizen’s right of free movement in the Union and the objective of social cohesion, on the one hand, and the Member States’ financial interests, on the other. The greater the level of integration attained by the Union citizen in the host Member State, the less important are the Member States’ financial interests. When the third level is attained, those interests become completely secondary to the integration objective. (21)

80. Along with the right of permanent residence under Article 16 of Directive 2004/38, the Union citizen concerned acquires a comprehensive right of access to social assistance in the host Member State, which is also not limited in time. The clarification made in recital 17 in the preamble to the directive of the concept of legal residence must be seen in that light. In my opinion, the European Union legislature intended thereby to express that the financial interests of the Member States should be of completely secondary importance to the integration objective only in those cases in which the Union citizen has first spent at least five years in the host Member State in accordance with the provisions of Directive 2004/38.

d) The power to enact more favourable provisions 

[…...]

e) The provisions of primary law

[…....]

The decision of the  European Court of Justice in Dias is awaited and may address this question. Alternatively, Ziolkowski (see below) should provide an answer.

QUESTION 3:

What about someone who has resided in the UK for a 5 year period under EU law provisions prior to 30.04.2006 but before that date has stopped residing legally but remained in the UK?

For example what about someone who worked from 2000 to 2005 and then withdrew from the labour market?

ANSWER 3:

This question has arisen in Dias. Unlike Ms Lassal (who left the UK for a 10 month period), Ms Dias has a period where she remained in the UK without a right of residence prior to 30.04.2006.

The Advocate General has suggested that, by analogy with Article 16(4) periods prior to 30.04.2006 where a person, having completed 5 years legal residence, then remains in the UK for a period without a right of residence, should still acquire the permanent right of residence provided that period without a right of residence is less than 2 consecutive years.

QUESTION 4:

What about periods of residence legal under domestic law but before the person concerned was an EU national?

ANSWER 4:

This question is relevant to many A8 or A2 nationals who were residing in the UK in accordance with UK immigration law prior to the accession of their respective countries to the EU.

The issue is also before the European Court of Justice in Ziolkowski Case C-424/10. The German Court has asked the following question:

Is the first sentence of Article 16(1) of Directive 2004/38/EC to be interpreted as conferring on Union citizens who have resided legally for more than five years on the basis only of national law in the territory of a Member State, but who did not during that period fulfil the conditions laid down in Article 7(1) of Directive 2004/38/EC, a right of permanent residence in that Member State?

Are periods of residence of Union citizens in the host Member State which took place before the accession of their Member State of origin to the European Union also to be counted towards the period of lawful residence under Article 16(1) of Directive 2004/38/EC?
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INTERIM RELIEF IN RIGHT TO RESIDE CASES
It is hopefully apparent from the foregoing that there are a number of questions about the right to reside test where the answer is not currently clear as a matter of law.
In cases where this is because the European Court of Justice is considering a referral (for example self-employed and children in education, residence lawful as a matter of domestic law counting towards permanent residence) then CPAG believes claimants in similar situations will often have a good case to be paid benefit pending the resolution of such matters.

Please note that claimants should always run any argument which is clearly winnable without having to wait for a decision of the European Court of Justice first.

However, if the case does depend on the answer to a pending referral then a case for interim relief exists.

Interim payment provisions within the benefit system:

For payments of benefits administered by the Secretary of State for Work and Pensions (and Child Benefit) then there is provision to make “payments on account” The Social Security (Payments on Account etc) Regulations 1988 (“hereafter the POA Regulations”) (SI 1988/664) provide as follows:

Making of Interim payments 

2.—(1) Subject to paragraph (1A), the Department may, in its discretion, make an interim payment, that is to say a payment on account of any benefit to which it appears to the Department that a person is or may be entitled or, where sub-paragraph (a) applies, entitled apart from satisfying the condition of making a claim., in the following circumstances—

(a) a claim for that benefit has not been made in accordance with the Claims and Payments Regulations and it is impracticable for such a claim to be made immediately, including where it is impracticable to satisfy immediately the national insurance number requirements in section 1(1A) and (1B) of the Administration Act.;

(b) a claim for that benefit has been so made, but it is impracticable for it or an. application or appeal which relates to it to be determined immediately; or

(c) an award of that benefit has been made but it is impracticable for the beneficiary to be paid immediately, except by means of an interim payment.

(1A) Paragraph (1) shall not apply pending the determination of an appeal.

(2) Subject to paragraph (3), on or before the making of an interim payment the recipient shall be given notice in writing of his liability under this Part to have it brought into account and to repay any overpayment.
Provision is then made in Reg 4 for recovery of interim payments that turn out not to have been correctly made:
The difficulty with this provision is Reg 2(1A): this seeks to prevent payments on account when an appeal is pending.

For Housing Benefit the duty is much clearer. Reg 93 of the Housing Benefit Regulations 2006 (SI 2006 No. 213) provides:

Payment on account of a rent allowance

93. (1)Where it is impracticable for the relevant authority to make a decision on a claim for a rent allowance within 14 days of the claim for it having been made and that the impracticability does not arise out of the failure of the claimant, without good cause, to furnish such information, certificates, documents or evidence the authority reasonably requires and has requested or which have been requested by the Secretary of State, the authority shall make a payment on account of any entitlement to a rent allowance of such amount as it considers reasonable to….

(2) The notice of award of any payment on account of a rent allowance made under paragraph (1) shall contain a notice to the effect that if on the subsequent decision of the claim the person is not entitled to a rent allowance, or is entitled to an amount of rent allowance less the amount of the payment on account, the whole of the amount paid on account or the excess of that amount over entitlement to an allowance as the case may be, will be recoverable from the person to whom the payment on account was made.’

Again provision is made that all overpayments arising from payments on account are recoverable.

Note that the provision does not require interim payments to be made after a claim has been refused (although a new claim could always be made and the LA asked not to determine that in view of the fact that the legal position is unclear).

In both cases, it is arguable that even if the UK benefit regulations would prevent a payment on account being made (for example as the claim is already determined for HB or because an appeal is pending for IS) then either that is unlawful or the benefit authority can be compelled to make payments in any event.

That can be argued on the basis that the European Court of Justice has held in clear terms that national courts should set aside any provision of domestic law which prevents them providing interim relief in a case which raises EU law rights. That is in accordance with the principle that if interim relief is not available the effectiveness of the rights in dispute is undermined (what use is the fact a claimant may win a HB appeal 2 years down the road when the ECJ decides a case if they have been evicted and had to return to Poland in the meantime?). R v. Factortame Ltd. Ex Parte Secretary of State for Transport (No.2) [1991] 1 AC 603 (Case C-213/89)). 

In particular, at para.23, the ECJ held that:

“… Community law must be interpreted as meaning that a national court which, in the case before it concerning Community law, considers that the sole obstacle which precludes it from granting interim relief is a rule of national law must set aside that rule”. 

Similarly in Unibet (London) Ltd v Justitiekanslern (Case C-432/05), the ECJ held at para.67 that:

“As a preliminary point, it must be pointed out that a court seised of a dispute governed by Community law must be in a position to grant interim relief in order to ensure the full effectiveness of the judgment to be given on the existence of the rights claimed under Community law (see the Factortame case (para 21) and Siples Srl (in liq) v Ministero delle Finanze Case C-226/99 [2001] ECR I-277 (para 19)).”

CPAG are interested to advise on cases where there is a potential interim relief argument: advice@ssp.cpag.org.uk 
SO





Child has RtR until at least finishes compulsory education and so does child’s main carer, even if carer is not an EEA national and has not worked 





NO





NO





START


Is child in UK education?


(school not nursery, up until at least 18th birthday)





YES





NO





Main carer can claim means- tested benefits for self and child as long as passes habitual residence test (this is likely given the other circumstances)





END





YES











YES





Was working or formerly working EEA parent living in the UK when child entered the UK education system?


(parent does not have to have retained worker status, does not have to live with the child and can have left the UK since)





Was the child in UK while a parent was an EEA worker in UK?


(even if not living with the working parent and not in education at the time - “worker” includes A8/A2 nationals in registration/authorisation period)





No RtR on this basis:


any other basis for RtR?


(ie worker, self-employed, work-seeker, family member, permanent right of residence …)





END
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